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~band and wife,

AR 22 1958

TN THE SUPERIOR COURT OF THE STATE O ARIZONA
IN AND ¥OR THE COUNFW OF MARICOPA

oo e,

| CARL HEARD and FRANK HEARD by thoir
‘next of friends and parents WILLIAM

HEARD and EMMA MANOR HEARD, husband
and wife; and CYNTHIA WILLIAMS, MYRNA
RUTH WILLIAMS, PEARLIE MAE WILLIAMS
and PLENOY WILLIAMS, JR., by their
next of rriends-and. parents FLENOY
YLLLAMS and BEATRICE WILLIAMS, hus-

No. 77497

Plaintiffs,
Ve, PLAINTIFRS 'MEMORANDUM
_ . IN SUPPCRT OF MOTION
HAROLD DAVIS, as President, GEORGE T. POR SUMMARY JUDGMENT

MONRCE, as Clerk, CALVIN McKNIGHT, as
a Member of the Board of Trustees of
the Wilson School District, a legally g%ﬁ%vmﬂﬁﬂﬂg
organlized publle school digtrict in

Maricopa County, Stabte of Arizona; and

G. 8§, SKIFF, as. Suoerlntendent of" the

Wilson Schoole,

’)WC-"*"“""‘"“’-"“""““ ,-:‘!‘.'.'-e.'-'ﬂvm "o

Defendanis.

 Plaintiffs respootfully submit thet their Mobion for
Summary Judgment_is well taken, In suppert oi “.uelr position
they submlt the following argument and authoritles:
I

A DH CTSEOV BY A DIVISION OF THE SUPERIOR

COURYT. OF THE STATE OF ARIZONA IS CONTROL-

LING AND/OR PERSUASIVE AS TO ALL OTHER

JUPGES. IT SHOULD RE FOLLOWED HERE.

Initially, plalntiffs would 1lke once more to eall 50
the attention of this Court the decislon of Judge Struckméyer
attachéd ﬁo'pheir_complaint. It Lq ﬁhmi? contentton ‘that under
Ghe Constitut;on_of the State of Arldona, Avticle 6,;Seotlon 5;-

that thig Court should follow the decislon handed down by Judge

Struckmeyer. Thus, Article 6, Sectlon 5, states:

"phe judgments, decrees, orders, and
orocesdings of any sesslion of the Superlor
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court held by any one or mere of the
Judges of such .court shall be equally
affectual as Lf all the Judges of aald
sourt had preslded at auch segplon.”

IT

THE DLEGISLATIVE AUTHORITY OF THE STATE
18 VESTED IN THE LEGISLATURE AND CANNOT

BF, RELINQUISHED OR DELEGALED., THEREFORE,
THAT PORTION OF CHAPTER 138 OF THE 1952
SESSION LAWS OF ARIZONA, AMENDING SECTION
54-416, ARIZONA CODE ANNOTATED 1939, AND
THAT PORTION OF SECTION /4-430, ARIZONA
CODE ANNOTATED 1939, PROVIDING THAT BOARDS
OF TRUSTEES "MAY SEGREGATE GROUPS OF
PUPIIS" IS AN UNCONSTITUTIONAL DELEGATION
OF LEGISIATIVE POWER IN THAT THESE STATUTES
FATL TO ESTABLISH STANDARDS OR CRITERIA AS
70 THE CIRCUMSTANCES WHEN SUCH POWER MAY BB
EXERCISED.

Adninistrative boards cannot legally exerclse legisla-

tive power unless such .power ls vroperly delegated to them by the

Legislature (Seé, Union Bridge Company V. The United Stated,

204 U, 8. 364; A.L.A. Schechter Poultry Company V. The Unlted

States, 295 U.S. 495; Holpate Bros. Combany v. Bashore, 200 Atl.

672 (Pa.}). Our Supreme Court has uniformly struck down atatutes

which violate the constitutional prohibition sgainst delegatlion

of lewlzlative powers ({See, e.3. Stabe of Avizona V. Marana

Plantationa Inc., 75 Ariz. 111, 252 B. 2d 87 (1953); Leftus v.

Rugsell, 218 P. 2d 91, £9 Ariz. 2433 Hernandez v, Frohmiller,

coh . 2d 954, 68 Ariz. 2h2; Tillotsen v, Frommiiler, 271 P. 2d

L

367, sh Ariz. 39%; Buebman v. Bechel, 114 P. 2ad 227, 57 Avrdz.

363; Betts v, DLlghtning Delivery Company, an p, 2d 827, 42 Aviz.

105) ., "the prghibition.against the delegation of leglsliative
powers 1s a necessary cutgrowth of our fundamental phllosophy

of the separatlon of governmental functions. fhle separation is
common to both our State and Federal gonstitutions. Hdolgase V.
gggggxg, 200 ALl. 672 (Pa.). "he desirabllity, in a soclal

sensge, of particuler statutes does not save theilr constitutional-

1ty when they violate the above prohibitien, Thus, our Supveme
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_Cburt hag struck down legislatioﬁ concerning civil service,
: health regulatlions, and even Ln one lnstance, invalidated 8
‘photographers' code.
Qur Supreme Court has adopted the strictest of réquiru—
.}ments concerning the criberla and standards with waleh the legls-

lature must surrdunérits-delégatidn_of powers. to administrative

 gboavds.:'Its attituﬁe ;é-cleérlygihdiqated in Hernsndes V.

 yrohmillier, ‘supra,

- "May the stete bo accomplish thie,
transfer 0 an acministrative board the
unlimited power to use lts judgment and
diseresion in determining what conditions
shall be rectifled and how this shall Dbe
accomplished? We have no hesitation in
gaylng this Ls legally impossible, Leglse-
‘iation may pass to adminigtrative boards
the right or power to find facts or condl-
tiong properliy preseribed under which bThe
law hag pessaed will or will not operate,
put 1t may not permit the toard to say
what the law shall be.”

Only recently the Supreme Court has restated 1ts posl-

tion even moere strongly. (see, State of Avizona v. Marana Plan-

tations, Inc., supra)s

- Prt may be safely sald that a statute
which.glves unlimlted regulatory power to

a -comuission or agency with no prescribed
restraint nor criteria por guide to Los
sction offends the constitutlon as a dele-
patilon of leglslatlve power. The Board
must be corralled in some reagonable degree-
and mugt not be permitted to range at large
and ‘debermine for Ltgell the condltions
under which a law chould exlst and pass the-
lsw 1t thinks appropriate. To uge the apt
phraseology of the late Justice Cardozo In
sehechiter v. U.8., 79 Fed. 1570, 295 U.8.
505, an adminlstrative hoard cannot be a
Tpoving comnission to inquire into evils

and upon dlscovery correct them' and 1t must
pe 'canalized within banks that keep 1t from
overflowing'. ¢ ecannot be 'unconfined and
vagrant'.” '

I the case at bar, unlike some of the other statutes
which have been songidered by thls court, we have a statute and

practice which alt iis very best skircs the threshold of denial
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CUnlbed States Supreme Court nas tolerated segregatblon,

tribunal hes not had the guestlon gguarely pres

-

of' the rlght and guavantees of clllwens, 1 Lo brug theb bhe

Bubt that
jented to 1t untll

the present term.  The cases, puch ag Prlgss v, Blliolt, 68 wed.

. . oo
Supp. 529, Brown v, Board of Bducabion of Topeia, 98 Wed Supp.
TOT, et al, are béfore the Supreme Couprt of the United States for

a declslon as to whether segregation per se, baciked by express

-leglslative sancbion, and by proper'safeguard ag to equallty of
'fﬁciiinies,_is_constitutional,‘ HQwever, aldecision on that polint

 is-ﬁ6t:neceasary 6r controlling In thiﬂ case, slnee 1n this_gaae’

there 18 no express 1egisiative sanctlon, etc,
Mational policy with respect to raclal diserimination
hag peen clearly indlcated by the U, §. Supreme Court. The Court

speaks of the constitutional right to be free from diserimina=

tion.” See, Steel v. L.LR. Company, 323 U.S. 192, 205;

Henderson v. The United States, 339 U.S. 816; Mitehell v, The

Unlted States, 313 U.8. 80, 97; Washington AWN.G, Campany V.

21

75, The elassic statement of the attitude of

Oh

Brown, 84 u.8.

the court 1s that of Jusbtlce Helmes in tyauder v. West Virglnia,
Iy

100 U.S. 303; 307:

Phat Lo thlg but declaring that the law In
the states shall be the same Por Lhe black
ns for the white; that all persons, whether
colored or white shall stand equal before
the lewe of the States, and, In regard to
the colored race, {or whoese peoteetion the
amendment was primarlly deslgned, that no
diserimination shall be wade agalnst them
by - law becauge of thelr color? The words
of the smendment, it ls tvue, are prohlbl-
tary, but they contaln & necessary lmpllca-
tlon of a pesltive lmmunity, or rilght, moab
valuable to the colored race--the right to
exemption from unfriendly legislation
against them distlnetively as colored--
exemptlon from legal dlscriminatlons, lm-
plying inferlority in eclvil sooleby, les-
sening the securlty of thelr enjoyment of
the rights which obthers enjoy, and dis-
criminations which are steps toward reduc-
tng them to the condltlon of a subject
race "

-
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A long line of declnlono by gourtp Lo virlodn gbooes

have held Ghat pegrogation of puplls by pacw without loglelabive

ganctlon and without the gtricbeat phatutory pequlrements with

regpoct to sgtandards ov eriteris Lo invalld (see, Magiprlane v.

Gotna, 50 8. ho3 (Miss.); Knox v. Boaprd of Education, ©5 Fac.

© 616 (Kans.); Woolridge v. Board of Edueation, 157 Fac. 1184

(Kans.); $hurman-Watt v. Board of Educatlion, 222 Pac 123 (Kans.)

Bibb v. Alton, 61 NE 1077 (I11.)). .

| o I3E |
o PHE ATTEMPIED CLASSIFICATION OF THE ARIZONA
L STATUNE TRAWN LN QUESTION HERE IS S0 UNREA-
'SONABLE, DUE 10 VAGUENESS AND UNCERTAINIY,
©OTHAT XIT CFFENDS CONSTITUTIONAL GUARANTELS.
One of the primary purposes of the Fourteenih Amnericl
ment was to prevent clasmslficatlon, which dircriminates agalnat
an Lndividual, without any reagonale baslo (Lindlgey V.

Lh]

Natural Cavbon Gas Co,, 220 U.3. 1531; Gogsart v, Clearly, 355

U.8. 64).
Essentlally echool elansilleatlon tn bthe cage abt bav
reats on Lhe power of the appropriate political aubdiviaslons to

clapally pupills on the baslo of race, and thueg require attend-

anca ab separabte pehooln. . gonceding Yor bthe purpeud of thin

disoussion that eueh power does exist, 1t would raeside only in

the leglalature, ond oot olyewhere. Thus, where no such classl-

]

o4

rientlon hag been made by the leglslnbure, aeparabe chogla may

not be established or required (Wegtninster Sehool Digtrict of

Oranee County v, Mendez, 161 ted, 2d TT74Y .

The Arizona statute ln questlon attempts a ¢lassllica-
tion through vesting in school boards the authority to segregate

eroups of pupils”. fThe school bosrds, of course, could not

~

‘exercise the purported authorlty to segregate "groups of pupila’

fie

unless they clasalfled those groups. The clagsification con-

‘e
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getvably could be based on uny whlm or eapprice of the school

'“=boards on the basis of race --some boards lmposing rac

ijggation through classificatlon of Ncgro puoils, and otners decl*n~

el

17
180

g

;24_ ';classificatian must,be detfinite and clear,

h'précise ox intelligible application in the clrecumstances under

31

board., Tt 1s settled that without leglslative dlrection, Mexlean

gehool children may not be wo classifled at the whim of the Boavd
(Gonzales v. Sheeley, 06 Ted. Supp. 1004, District court of

Unlted States, Dlstrict of Arizona).
- There 1g now no Arlzona statute in which the leglsla-
ture has specifically classlfied or attempted to classify school

Sections 54-918 and 54-416, for-

childrén on the basis of race,.

merly malking such classification; nave been repealed., Plaindiff

-~

respectfully aské.this court to take judinial notice of the fact

that there is nb”unifdrmity In classification by Arizona school

1al segre-

ing to make quch clasqif&cation.

Distinction or cLassification should not be lightly

made .

"Distinctlon betuveen cmtioenq golely be-
‘eause of thelr ancestvy ave by thelr very
nature odious to free people whose lnstl-
tutlons are founded upon the doctirine of
equality. Hirabayashi v. Unifted States,
320 U.8. 81.

Tor that reason ¢las selficatlons restlng, in the {inal

nalyslis, on race do nobt come tQ the court bearing the presump-

tlon of constitutlonality crdilnarily glven leglalation, farther,

Yan act L vold where Lbs language appears
on tts fsce te have & meaning bubt Lt ls
impossible to g;ve it any preciqe or in-
telllglble appllcation in the clrcumstances
‘under which 1t was iLntended to operate.”

In ve Ditorio, 8 Fed. 2d 279.

It 1s impossible to glve the statute in questlon any

‘which 1% wes intended to operate. The phrase, "groups of puplls

has no ascerbtainable wmeaning in the context in which it ls used,
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"rhe requirement that a law be definlte
and its meaning ascertainable by thogse
whose pilghts and dutlesg are governed
thereby .applies not only 1o penal
atatutes, but to laws governing funda-
mental rights and llberties." Percs V.
Sharp, 32 Cal, 24 71L, 728, T

Measured by the requirement that a lew be definlte
and Lts meaning ascertalneble, the Arizona statute in guastlon
“does not meet constitutlonal requlrements, Hence Lt cannot be

used ne a basls for the segregation of puplls by race.

. ) Iv !
THE ARIZONA STATUTE IN QUESTION, AS
APPLIED TO PLAINTIFRS, ARE UNCONSTITU-
TTIONAL BECAUSE . THEY LODGE ARBITRARY
POWER IN THE SCHOOL BOARDS T0 IMPOSE
RACIAL.SEGREGATION_ON THESE_PLAINTIKFS.
'Thia"point“is-cloaely.rélated to and ig the esgence
and aspeotzof the breceding point,
-_Boards'of:educatlon have no authority to impose racilal

_segtegatiéﬁ unless expreasly authorized hy statute (Westminster

- 8chool Diétpict of Orange County v. Mendez, supra).'

.'Eﬁen.ﬁﬁbuéﬁ the school so established for coloved
chlldren farnisﬁés educatlonsl advantages and facllities, equal
or superior to those'of échools established for white children,
.schqol boards have no aﬁthority to segregate in the absence of

express atatutory authority (Bibb v. Alton, 193 I1l. 290,

61 N.E. 1077).

Where gegregation Ly attempbed undev legiﬂlative
authority,fthe atatute must expressly authorize the partlcular

segregatlon sought to be accomplished (Westminater School

Dlatrict of Orange County v. Mendez, supra).
. Section 54-420 of Arizona sets absolutely no standards

for the guldance of mchool boards ILn Lte perwlasion to segregate

7y

"aroups of puplls”. Nor does it elther direct segregation of




-Nesfoeéfdffﬁédﬁiféfequaliﬁyieé{&éciimtiéswana acéémmbdatinnﬂ”"
(Harrison v. fiddle, M4 Ariz. 331, 36 P. 2d 984 (1934).

Tt i3 noteworthy that other permlgsive gegregatlon

statutes set ptandards for boards. See, also, Kansag Reviged
T}Statutg, 72—172&, extending permlesilon only to clties of the

fipst class; Wyoming Compiled Statube, Sectlon 67-621, requiring

.:j'the.presence'of fifteen Negro children in a district before
:¥:segregatioh can be accompliéhed.

- Under the:stﬁtﬁte_here in question, Lt is conceivable
that one school boérd can segregate ag bto one pupll, while an
”;adjoining board might refuse to lmpose segregatlion 1f there were

‘twenty—five or one hundred Negro pupilé in the district. The

powers of boards_of sechool dlstricts are only those which are

L expressly conferred, or lmplied as nccessary, to the carrying
"ﬂfput[offdécqépéd'pbjeéts'or purposes of the school districts.

-ﬁsuCh;pqwéfsfare;fdf édurse,.aubjecﬁnto.the complete control of

 1 5he Leglslature. U7 Am. Jur. Sectlon 13, p. 307.

v

- 19 ‘ : : '
P A STATUTE REQUIRING SEGREGATION OFFENDS THE
20 GUARANTY OF THE EQUAL PROTRCTION OF THE LAWS,
o © Ip IT DOES NOT, ON ITS FACE, APFIRMATIVELY
21 PROVIDE FOR EQUAL ACCOMMODATION AND FACGILI-
28 gggﬁ FOR THOSE UPON WHOM SREGREGATION IS IM-
: D :

23 it is well settled that separate schools cannot be
24l mainbained unless authorized by state statute (See, Hestminsber

25 School District of Orange Counby V. Mendez, 161 Fed. 2d 7T74;

fuXa

26 gonzales v. Sheely, supra; Hysinger V. Crookehank, 82 Cal 580,

R 23 Pac. 54; Knox v. Board of Educatlon, 45 Kansas 152, 25 Pac.
28. 616) . A _
9 ' statutes and constltutional provisions providing for
30 geparate sghools fall into two catégories. They elther requlve
31 two separate school systems or lmpose segregation on Negro
-3 '
HERBERT B, FINN’
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"‘Suatutea or::onstitutlonal provisions Ln *he irst cat

4'Ly}of fﬂcilltleﬂ by 1mplicatlon._ anmplos of

{ stqtut og in the first catepory are illustrct@d by gggggmg, whose

ggnstitution provldes:

¥

"% % % geparate schools shall be provided for
white and colored children.”

See, also, Seaction 80-3509, Arkansas Code, providing:

"poards of school directors which * * * es-
tablish sepavaste schools for white and
colored children.”

Geovila Constitution;-Article 8, Section 1 (6576), paragraph I:

"The provision of an adequate school educa-
“tion for the citizens shall be a primavy
obligation of the state * ¥ ¥ Separate

schools shall ?” provided for the white and

colored races.

See, algo, like'provisldﬁs: Loulgigna Constibution, Article 12,

Section'l; Marylanéfﬁnnotatéd Code., Artlele 77, Sectlon 111,

-Sections 192 193,' wiqscuri Constltuulon,Article 3, Sect¢on 1;

IE;Oklanoma CGnatitution, Article 13, 3octlon 33 South Carcltna

'f;Constltution, Artlole 11, Section {' Texas Conoultutlon- Arbxcle

‘ 7_) SECt‘ion T

Statutes of the second category or consthutiona3

'provis*ong which impose segregatlion, speciftcally prov:ae for the

equqll oy of iacilities.. Thls 1z 50 because much statutes are
in esgence exclusLonary; and the exclusion cannot meet constitu-

tional standards unless it is coupled with a direct command for

equality of facilltles and accommodatlons.

o statutes and consbltutional provislons Iln the category

are illustrated by North Carolina, which provides:

e % % and the children of the white race
and the children of fthe colored race shall
be teught in separate publlc schools; and
there gshall be no diserimlnation in favor
of, or to the prejudice, of elther race.'
Noyth Carolina Consbitution, Artlcle 9,
Sectlion 27.

...}...




" gee, also, New Mexleo gtatutes (41 Annotatlong, Sectlon 55-1201) 8

t % % % that ceparate rooms be provided for
;the;teachiﬁg*ofgpupils’of”African descent, R
ﬂ'ﬁ.*f*{provided;vather*that'authroomaﬁset;1:;gj,_; S
< pgidefor thé;teauhingfof=au¢h;pupilszof?i;“*'fjj' '
;:SAfricah‘dESQGHQfshall:beyas;gonaandtwelltir.s;.j”_”.x,
'f'kaptfan*thOBaiusedlbyipupila.bf_C&ucaéian;'1‘f

on othevrdescentﬁ and teaching theveln shall

be as efficlent.

Virginia Congtitution, Sectlon 1401

Mhite and colored children shall not be
‘taught in the saue school.”

Codes of Virginla, Sectlon 22 221

Mynite and colored persons-shall not be
Jtaught in . the same school, but shall be
taught in separate schools, under the

same general regulations ag to management,
usefulness- and efflciency.

Sece, also, West Virginia Gonstitutioh, Artiale 7, paragraph 8;

West Virginia Code 1943, 3ections 1775, 77T

New York also formerly permitted segregatlon and also.

permitted separate schodls (New York Correlated ILaws, Cahill 1930

Chapter 41, Seation 921) and lte statute specifleally enjolned

equallity.

. The Arizona statute drawn 1n question here provides:

7 =-”§Hey'ﬁéy segrégéte_grdﬁpsqu puplls.”

It does'ggg enJoinieqﬁaiity.of fabilitles, or éccommodations;
nor doeg 1t prgyide fdr_aeparate schools., It would seem that,
as in other examples glven, a statube whlch iﬁposes segvegatiﬁn
without a rquirehent.for separate schools, and without command4
ing equallty of faaiiities and accommodations, offends consﬁiw
tﬁtional guarantees. Chat 1s especiélly so where power ls |

delegated to the boards of schoolxtrustees without other safe-

28 guards ov standards. It is noteworthy that Section 56-918 of
_29 the Arizona Code, repealed ln 1850, gpeclfically regulred that
30 high schools be erected in compllance with its provision:

31| ' Myhlch * * * provides eguel accommoda-
. tions and facllitles for such punlils of
.32 the Afriean race.”
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'?' Hopr ts a statute lacklug proviglons for equality of

,iacLTLthq and aooommodations savod by the supposittcn that

 equa1Lty"0f facilitles will in iact result (Macfarlane v Golnu,

GompavenPLgar'v Biﬁ_?lnov Sohool Dis~ ?,]

'"1951081' 6643 StOUtWQYev V. Dufﬂm, 7 Nev. 342- Williamsﬁ°"

61 . Bradfor 158 N. C 36 73 S. h 154)

S I
oo THE ARIZONA STATUT" IN &ULSTTON I8 UNCON-
9 ' STTTUTTIONAL A8 APPLIED O PLATNTIFFS BECAUSE
: THE ‘STATUTE MEITHER DIRECTS, NOR. PERMITS,
10 - NOR AUTHORIZES, MAINTENANCE OF SEPARATE
il SCHOOLS FOR ILAIN”I?PS.
L1z _ Section 54-430, Arizona Code Annotated 1939, as amended),
13 authorizes boérd of trustees to segregate "groups of pupils”.
' ?4 This StatUue wag consgtrued in BurnsLde V. Douhias, 33 Ariw.'lg
RN by - the Ar‘zona oupreme ‘gourt. The gongtrucuion there . pus upor
“16 |- 1t wap that boards of hrustees had Lne right to segre%auo groups

Ly of puplls within the high schodl - The Court sald:

,U;la R ”Tne plakntiif was enbitled * * * o re-
L o y _ceive his high school education in She
j;}g o algh sehool ol school dlstrlct 27 of
SR A ' Cochise County, but not necegsarlly in
¢ 20 any particular bullding which was a ‘part
L - of such high school.” “(Burnside v.
el _ Douglas, 33 Ariz. 1,. 0.3 -
".H?E _ : It must be kmpt in mind that at the Lime of thc Burn~
ceas side uasn, Arinona atabuhev provided the method bv which a
ié? | qeparmua h$gh achool could be eutahllsned That method w s get
53?5 A iorbh *n Sect‘on 2?33, wnlch Later became sectioﬁ 5&-918 Ari~
26 | zona Coan Annotated Tﬁat statuue provided an elaborate method
<7 for the establishment of separate high schools as such. There
28 was no conténtion In Burnside v, Douglas that the Douglas School
f%g ~ District had followed the statutory method for the establichment
B0 Qf a separabte high school. It proposed to qnd did segregatve the
 31 Negro high school puplis in a separate bullding in the district
32 nlgh school.
HERBERT B. FINN
ATTORNEY AT LAW
Ate anAfREH BULLDING : —1-‘{ -
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achools as s

“ gatablianed

11 | gtates Supreme Court had not considered the problem of segrega-

13

"15:

18

U e
el
‘7ﬁ32i;f; Ghiet Juatice Vinson poLn lng out that MuLaurln, a pevson of the
ezl

.. 2472

ee | -

The sectlon of sthe statube under which separate

attempted mus

At the time the Burnslde case wag decided the Unlted

tion within scheols.

- tions or discriminations
In that case the United States Supreme Court emphabi-

‘f;qupbbrted graduateZSEhool

tically vepealed,

t be ‘baged upoen Section 5

Theve ia now no warrqnt ln the Arlzona

. tute and that statute.caﬁ be applied only within the llmlte

1n Burnslde v{'Douglas-~that is to segregate groups

- of pupils within schools.

Since that time

(MeLaurin v,

' it,_and.it has held without equivocation that gnce admitbed Lo a

f:state.school a-Negrd pupll may not be subjected to any distihcé'

the igsue has been before

Oklshoma State Board of

ueh can be consbructed or maintained has been specl-

Code

.scnools-i

. Regents, 339 U.8. 367).

oally stated that:McLaurin'"having been admltted to a state

'ment at Lhe hands of the.utate as students of other races.

iﬂfrom’the'schnqi;caféﬁeria, shtated ag followss

" fthese separations slgnlly that the
,state in administering the facilitles

it affords for professlonal and gradu-
ate sbudy, sets McLaurin apart from

the other gtudents.
“that Appellant

The result is

(McLaurln) is handi-

ecapped-in his pursult of effectlve
graduabte educstion.
impalr and lnhlblt hle abllity, to
gtudy, engage in discusslons and ex-
change views wlth other students, and,

in

general,

Such reabrictions

to learn hls profession

*%¥ ghate lmposed restrictlions wnich
produce-such lnegualities cannot be

appellant mugt receive the same treat-

b oMe,

végro race, after being admltted to the graduqte college was

" forced bo slt apart_from nis fellow students ard to eat apart




* There ir a vast deierence—~

1 : sustained. ¥
o - a consbitutional aifference --between restrlc-
2 Lions iwposed by the atate which pronlblt
the intellectual co-mingling of students and
3 the pefusal of individuals to co-mingle where
e ‘the state presenta no such par, The remeval
4 of the ntate vestrictions will not neceagarlly
abate 1ndividual and group predlilection, :

& , prejudices and cholces., But at the very least
ne state . wlll .not be depriving Appel]ant B

‘ffg(McLauan) of. the opporuunity to secure. accept-
‘ance by s fello n his. own'merit !

8
9 minds are famlllar with and referring to Sweatt v, Painter, 339 ' 3
"id- U.§. 629 the United Stetes Supreme Court hae clearly recosﬁi"eﬁf :
al that educatmon doee not-alone consist’ of fine buildinae, elass—""
'e_i%f Toom furniture and anpliancee, but that included in education | e
Q{iSf' are all tne 1ntangibles uhat come into plan in prepering one - f_' eff -
-;e'iéj 1for meeuing 1ife., As was so well Bald by the Court.
el --_LfiﬁFew studente and ho. one who hag studied = -
635? S law chooses to. study in &n academic wacuum,
R - pemoved from the interplay of ideas and:
PRt BT .. .%the ‘exchange of views WLth wnich the lew '
ERE S o ise concerned.?; i

T . L"Equal protection of the law s not
ST T 4 achleved -through lndiscriminate imposi~
Rt CHE - %ion of inequalities.” -y

_As Judge Ling, Federal mstmct Judge for Lhe Distr'ict

oi Rrizona,_so eptly stated in Gonrales V. Sneeley, 96 bed Sup.

100& 1008

ion{of eehool ehildren in- seperate
Tise bulleings: pecause of: peclal or na-.:
'ﬂvjturel orlgli, as accomolLshed by regula~ .
~tiom,-eustom . and usages of’ regpondent, con~
o gstﬂtutee ‘a- cenial of the equal protectlon
© - of the Laws gueranueeﬁ to petitloners as _
".facitizene of the United §tates by the provi-
oCslonsg. of thet: Fourteeﬁth Amendment of the
*fﬁConstitution ‘o the Unlted Stabes of e
S Amerlea: Iﬂecriminetione less acute than -
- o-bhose; practiced by respondents ‘have re-
3V¢cenb1y ‘ween held in viclation of the Equal
gGTProtectlon ‘¢ 1guse -of : the Fourteenth Amend -
- omentidne ‘MeLaurin v, Oklanoma State Regents
ﬁ,suora,_where the very. act of “setting plain-
Pt N _ B TR S 3 2 ‘apart.- {rom other- students in the game.
1 ' »oom because of the raclal origin of the
R Dlaintiff LEE! Held to deny plaintlff equal

WERBERT B FINNL T L
amommeaTLaw | R 13-



 1§_

o2

g

"'728

.29

HERBERT B, FINN
ATTORMEY AT LAW
415 QOODRICH AUILDING
PHOENIX, ARIZONA

ALPtNE 2-38%D

- fatled %o ciﬁé‘this cas? in its.decision.
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-qproteotlon;f*nfpavamount-requisite.inrthe
'Amevicanisystﬂm*ofLpublic,education im °

- soalal equality. It must be opened to
all children by unifled school agsocla-
tlons, regardieas of 1ineageﬂ’

It must be pointed out here that the defendants 1n

the Gonzales cése; supra, relled upon the Burnslde case but ‘the

et e

Distriet_Court;Iapbérently agreeling with our voint of view,

[he affldavit submitted by one of the plaintlffs in
support of the Motion for Summary Judgment in the brial court
containg the uncontradlcved allegations:

"Segregation of Afrlcan people by race
has & detrimental effect upon suchl
African peoples imparting to them a
dtatinet inferlorlty, retarding their
education and mental gdevelopment, de-
priving them of some of the benefits:
they wotld recelve 1n an i{ntegrated
school system free from raclal disg-
erimination or segregation.”

| Tbus,;it_bén;be seen from the foregolng that the

_ courtes :look witﬂ all favor upon segregatlon and make the strict-

est statﬁt@fy.requiraments for any sanction of segregatlon prac-

tices and. that our . present gtatutes @0 not meeb these requirements.

{n any maoner. =
R v

SEGREGATION OF PUPILS BY RACE, AND
. SPECIRICALLY SEGREGATION OF AFRICAN
"PEOPLE. ¥ROM CAUCASIAN PROPLE, IS A
_ ;DENIALFOFTTHﬁ~GUARANTEESEOF THE .
_”EOURTEENTHJAMENDMENT_TO:THErCONSTI".
_TUTTON-OR. THE UNITED STATES OF .
AMERICA AND OF ARTICLE. 2, SECTION 13,
OF THE CONSTLTUTION OF THE STATE OF

'This.pvopositiqn-is of course oW being'argued'before

‘the United States Supreme Court. Plaintirfs would like 0

reiterate thét they'afejhct'ﬁow paging their case on the Four-

teenth_&mendmeﬁt. 'flaintiffs contend that our stabute cannot

etand whatever the declslon of the Supreme Court. Further,

~1h-




A ;p;aintiffsfstrongly fée1-that Mr. Justice Havlan's - dlssent in

* 7f?_ f:élesay~v.'ﬁérgusﬁnéiéfwholiﬁ app;icable}

g e boagt of the freedom enjoyed by our

' o .peopile above all other peopies. But 1t
a4y - 1s difficult to reconclle thot. boast

: _ . with a sbate of the law, which, prac-

R  tically, puts bthe brand of sesrvitude

- S ' and degredation upon s large class of
LN o 'Qourgféilachiﬁizens,_our‘equala hefore

g tne law. The thin disgulse of 'equal!

T _ . accommodations for passengers on rall-

_ o - poad coaches wlil not mislead anyone

81 nor atone for the wrong this day done .”

10 Respectfully.submittad,
PARKER & MUSCKE
11 ) _ HERBERT B. FINN
H, B. DANIELS
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